El i zabeth B. Har non
P. O Box 917

Oracl e, AZ 85623
(520) 896- 2889

Hearing Oficer

ARl ZONA DEPARTMENT OF EDUCATI ON
SPECI AL EDUCATI ON DUE PROCESS HEARI NG

PARADI SE VALLEY UN FI ED SCHOCL )
DI STRI CT )
)
Petitioner, )
)
VS. )
) DECI S| ON AND ORDER
STUDENT A and the Parents of Student )
A )
Respondent s. )
)
| NTRODUCTI ON

This matter cane before the hearing officer upon the witten
request by Paradise Valley Unified School District (hereinafter
“District”) for a due process hearing. The D strict faxed a
menorandum to the Arizona Dept. of Education requesting a hearing
on January 30, 2001. Both parties were represented by |egal
counsel .

The purpose for requesting the hearing was to determne
whether A was eligible for special education services with a
specific learning disability in rmathenmatics. The District
contended that A was not eligible for special education services.
The parents of A contended that he is eligible.

A pre-hearing conference was held on March 6, 2001. At the



pre-hearing conference counsel for the District orally requested
an extension of the 45 day tinme limt. The reason given was the
| ateness of the appointnment of the hearing officer and the
inability of the parties to schedule a hearing date within the 45
day time frane due to prior coonomtnents. The request was granted
and the time was extended until April 18, 2001.

At the pre-hearing conference the hearing date was set for
April 11 and 12, 2001. The 5 day rule for the exchange of
docunents was set for April 4, 2001. The parents requested that
the hearing be closed. Counsel for the parents requested that all
of A's student records, including test protocols from his
eval uations be provided as soon as possible. The District was
ordered to provide all records requested by March 13, 2001.

Counsel for both parties filed pre-hearing notions. The
parents filed a Mtion to exclude Petitioner’s evidence of the
psycho- educational evaluation of A perforned by the District, for
the reason that all the student records requested had not been
provided in a tinely manner. The District filed a notion
regarding its Subpoena Duces Tecum served upon the |ndependent
Evaluator to conpel production of his records. A tel ephonic
pretrial hearing was held on April 4, 2001 to hear argunent on
bot h noti ons. The hearing officer denied Respondents’ notion to
exclude the evaluation but ordered petitioner to disclose all
remai ni ng docunments in its possession or which could be obtained
by the end of that business day or such docunents would be
excl uded. Petitioner’s notion to conpel was deened noot, as the

subpoena had been conplied wth at the tine of the pre hearing
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conf erence.

The hearing was conducted on April 11 and 12, 2001. Duri ng
the hearing, at the D strict’s suggestion, the deadline for
conpleting a witten decision was extended to April 30, 2001, in
order that a transcript mght be prepared and revi ewed.

Toward the end of the second day of hearing the respondent
sought to recall one of the District’s wtnesses, for the purpose
of inpeaching the witness’ testinony with a tape recording made
during a multi-disciplinary team neeting regarding A held on
January 29, 2001. The District objected to the recall of the
witness and to the use of the tape for failure to disclose the
tape prior to the hearing. Respondent had disclosed, on his I|ist
of exhibits, “Any itens or docunents not previously disclosed
which may be used for inpeachnent purposes.” It was determ ned
inthe interests of tine, and because a tape player with a speaker
could not be located, that the wtness would be excused from
testifying again. The tape recording, which was the only copy, was
provided to the hearing officer, as evidence to be considered,
followwng the close of the hearing, for inpeachnent purposes. A
copy of the tape was provided to the District to review follow ng
t he heari ng. Both parties were given |leave to file post-hearing
briefs, which could include the issue of use of the tape for
i mpeachment pur poses.

The transcript of the two days of testinony were received by
this hearing officer on April 30, 2001 and My 1, 2001
respectively. It was inpossible to render a witten decision

until the date set forth bel ow



FI NDI NGS OF FACT

1. Afirst enrolled as a student in the District during the
third quarter of his 7'" grade year in the 1998-99 school year. He
was not identified at that tinme as a child with a disability. Hs
not her, however, provided information that he had been previously
di agnosed with ADD. (D strict Exhibit #3)

2. At the tinme Aenrolled, the nother of A inquired about
testing A to determine if he had any learning disabilities. She
was concerned because he had been doing poorly at the charter
m ddl e school where he had been previously enrolled. (Testinony of
S.B., D strict school psychologist; Dstrict Exhibits 4 & 5)

3. A student study team was convened and the nother signed a
consent to have testing done, but |ater wthdrew the consent,
indicating A did not want to be tested at that tine. (Testi nony
of S.B., District psychol ogist.)

4. After a nonth, the student study teamnet again to
discuss A's progress and it was determned that testing would not
be done at that tine. Reports fromhis teachers indicated he was
doi ng average. (District’s Exhibits # 9 & 10)

5. I n January, 2000 the nother cane in to the school and
requested that A be tested for learning disabilities. She
indicated that A s doctor had requested the testing. The doctor
had di agnosed A with ADD. (Attention Deficit D sorder) At that
time it was indicated by his math teacher that he was earning 43%
in math. (Testinony of S.B., District psychologist; Exhibit 13)

6. A was evaluated by the District thereafter on February
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16, 2000, during the third quarter of his eighth grade year.
(Exhibit 14)

7. In evaluating A to determ ne whether he had a specific
learning disability, the district utilized standardized tests to
ascertain his ability and achi evenent |evels. This was done in
accor dance with District Qui del i nes devel oped for t he
identification of students with specific learning disabilities.
The guidelines set forth the process by which standard scores are
conpared in the areas of ability (intelligence) and achi evenent to
determ ne whether a child has a severe or significant discrepancy
between ability and achievenent. (Testinmony of B.L., D strict
psychol ogi st; District Exhibit #28)

8. The District guidelines included in Appendix B a |list of

recommended tests to use to determne estinated achievenent

(intelligence) and neasured achievenent. The tests adm nistered
to A were included on this |ist. (Testinmony of S.B.; District
Exhi bit #28).

9. The ability (intelligence) test admnistered to A was the
Wechsler Intelligence Scale for Children- Third Edition (WSC
[11). It was admnistered by S. B., the school psychol ogist.
(Testinmony of S.B., psychol ogist)

10. The achi evenent test admnistered to A was the Wchsl er
| ndi vi dual Achi evenent Test (WAT). It was admnistered by C M,

a speci al education teacher. (Testinony of S B., psychol ogi st)

11. The WSC II1 is conprised of subtests to assess a
student’s verbal 1.Q and his performance I.Q The I.Q scores of
these tw tests are conbined to obtain a full scale 1.Q
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(Testinmony of B.L., psychol ogist)

12. A's verbal 1.Q was 108. H's performance 1.Q was 102.
Hs full scale 1.Q was 106. The full scale 1.Q is used to
conpare to a student’s results on the achi evenent test because it
is considered nore consistent (reliable) over tinme. (testinony of
B.L., psychol ogi st)

13. The WAT test, admnistered to A by special education
teacher, C M, consists of 7 subtests in various areas of
achi evenent . There are three conposite scores obtained in the
areas of reading, mathematics and witing. A s conposite score in
mat hematics was 97. (District Exhibit 14)

14. The District Quidelines, Appendix C, sets forth a table
for conmparing neasured |1.Q scores to neasured achi evenent scores
to determne if there is a significant or severe discrepancy
between the tw. Correlations between the intelligence and
achi evenent test neasures are provided at the top of the table and
are generally provided by the test publishers. The table
indicates, wusing the student’s conposite [|.Q score, what
achi evenent score is necessary for a severe discrepancy to exist.
In A's evaluation, with a conposite I.Q of 106, and a correl ation
of .65, his standard achi evenent test score would have to be at or
below 87 for a severe discrepancy to exist. A's achievenent test
score was 97. (Testinmony of B.L. and S.B., psychologists;
District Exhibits 14 and 28).

15. Based on the conparison of the results in the ability and
achi evenent tests for A, S.B. determned in her evaluation that A

was not eligible for special education services at that tine.
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(Exhibit # 14)

16. On 3/8/00 a nultidisciplinary teamnet, attended by A's
nmother, in which the results of the evaluation were discussed.
Notes of that neeting include comments by the teachers that he was
not conpleting work and honework and a statenent that there is no
di screpancy between A's ability and achi evenent. (Exhibit 17)

17. No MET report was conpleted and no prior witten notice
prepared and provided to the parent at that time. (Testinony of
S.B.)

18. In March, 2000 the parents of A requested an i ndependent
eval uation. This was approved by the D strict by letter on Mrch
24, 2000. (Exhibit 18)

19. On April 12 and 26, 2000, an independent evaluation of A
was performed by Dr. C.N, a clinical psychologist. (Testinony of
C. N.; Respondent’s Exhibit #2)

20. C N had available to himthe psycho-educati onal
eval uation performed by S.B., district psychol ogist. He determ ned
that what needed to be done was to delve further into why A was
having difficulties, particularly in the area of mathematics. He
therefore admnistered a different ability test, the Wchsler
Inteligence Scale for Children, Third Edition, as a processing
instrument. (WSCIII PI) (Testinony of C N)

21. The WSC IIl Pl is designed to |look at the factors that
go into performance on each subtest, to understand why a student
obtained the scores he did on the original WSC test. The sub
tests on the WSC Il Pl look at the student’s perfornmance on the

vari ous subtests of the WSC. (Testinmony of Dr. C N ; Respondent’s
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Exhi bit 19)
22. A did poorly on the visual short term nmenory subtest
and
learning that involved spatial kind of tasks. Dr. C N also
adm ni stered a nmatrix anal ogy subtest. Based on the results, Dr.
C. N concluded that A had a relative weakness in the right
parietal |obe of his brain. This caused difficulty in processing
information involving spatial visualization and conbined wth
visual short term nenory problens, was a specific type of disorder
that tends to show up academcally in terns of poor math
performance. (Testinony of Dr. C.N)

23. In determning that A had a learning disability in
mat hematics, C N did not use the discrepancy fornula provided in
the district guidelines. He used A's verbal intelligence score,
reasoning that since his difficulties or weaknesses wth visual
spatial tasks were in the performance area score, that using the
conposite 1.Q score, in effect, penalized him (Testinmony of
C. N.; Respondent’s exhibit 2)

24. C. N sent a copy of his evaluation to the parents and
to the District’s Director of Special Education, L.B. No evidence
was presented that the District convened a MET team to consider
t he independent evaluation during the 1999-2000 school vyear. A
letter dated May 22, 2000 was sent to A's parents by L.B.,
indicating that his evaluation would be sent to the psychol ogi st
for next year, who would be contacting them (D strict Exhibit 20)

25. On August 9, 2000, A s nother contacted the counsel or at

the high school that A would be entering, requesting assurance
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that A would be properly placed because he did qualify for special
education services. (Testinony of B.L., psychol ogist)

26. Psychol ogi st B.L. called the nother back that same date
and set up a MET team neeting for August 23, 2000. B.L. told the
not her she would obtain the evaluations by S.B. and C N at that
time. (Testinony of B.L.)

27. At the neeting on August 23, 2000, both eval uations, as
well as input from teachers and the results of Stanford 9 tests
and pl acenment tests for A were considered. Dr. C N’'s independent
evaluation that A had a specific Ilearning disability in
mat hemati cs was not accepted. The stated reason was that Dr. C N
established eligibility by using As verbal |.Q score of 108
instead of the conposite score of 106 and that the full scale or
conposite score does not reflect the point discrepancy needed by
district guidelines. (Testinony of B.L.; District Exhibit 22)

28. The team determned that A was not eligible for special
education services in the —category of specific learning
disability. (Exhibit 22)

29. On August 31, 2000 the nother called B.L. and told her

she
had learned that A had used a calculator on the nunerical
operations portion of the testing on the WAT, admnistered by
C. M special education teacher. She had conveyed this information
to Dr. CN who had told her if that was true it would invalidate
that portion of the test. B.L. agreed that if a calculator had
been used it would invalidate the test. (Testinony of B.L.)

30. B. L. cont act ed CM to det er m ne under what
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ci rcumst ances
she admnistered the test. She then relayed that information to
t he not her. Mot her was not satisfied with that information and
wanted to see the test booklet. (Testinony of B.L.)
31. At sone point, he could not renenber when, but after
hi s
parents had nmet with the psychol ogist and his teachers, Atold his
parents that when he took the math portion of the test
adm ni stered by CM that he used a calculator. He did not know,
and CM did not tell him that using a cal culator was not all owed
and assuned it was okay because he was permtted to use it in his
math class. (Testinony of A)
32. On Cctober 4, 2000, B.L. net with A and his nother and
t he
school counsel or. The purpose of the neeting was to tal k about
the WAT booklet and A's adm ssion that he had used a cal cul ator.
(Testinmony of B.L.)

33. B.L. had a copy of the test booklet which had the nath
problens and A's answers and work on those problens. She went
over sonme of the problens with A° She felt that because there was
work shown on sone of the problens that he had not used a
calculator. She indicated there was little response fromA or his
nmot her when she went over the probl ens. Notes were taken of the
nmeeting by the counselor but do not indicate that there was any
di scussion about the nmath problens or the cal cul ator. C M was
not at the neeting. (Testinony of B.L.; Exhibit #23; Respondent’s

Exhibit #27)
10



34. At the request of the nother, Dr. C.N adm nistered an
achi evenent test to A on Decenber 4, 2000, utilizing the Wodcock-
Johnson Test of Achievenent, Third Edition. (Testinony of Dr.
C. N.; Respondent’s Exhibit #3)

35. The scores on the arithnetic subtests, taken in

Decenber,

2000, utilizing the discrepancy formula in the D strict’s
guidelines, and conparing it to A's conposite |.Q score of 106,
showed a significant discrepancy between ability and achi evenent.
The evaluator, Dr. C N, concluded that A had a significant
| earning disability in the area of mathenmatics and requested that
the district review As eligibilty for services. D. CN
nmonitored A throughout the test and felt A was focused and trying
during the testing. (Testinony of Dr. C N ; Respondent’s Exhibit
#3)

36. At the parents’ request a neeting was held in January,
2001, to discuss the validity of the testing done by CM and the
testing conpleted by Dr. C N on Decenber 4, 2000. In attendance
were A and his parents, Dr. C. N, an advocate for the parents, the
District Drector of Special Education, psychologist B.L., A's
al gebra teacher, the counsel or and special education teacher, C M
(Exhi bit #27)

37. The neeting was lengthy. D fferent versions of what
happened and how the nunerical operations portion of the WAT was
admnistered to A were provided by CM and by A’'s father.
(Exhi bit #27)

38. At the hearing CM testified how she “usual ly”
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adm nisters the test. She described how she adm ni stered the test
to A She indicated that his nmenory of where he had been tested
couldn’t be correct because his nenory was that he had been tested
in the room next door to her and that he sat at a little round
t abl e. She indicated the room had been set up differently | ast
year and there was no round table. She indicated A was placed in
a small room inside the classroom wth a glass wall. She sat
directly outside and could view him through the glass wall. She
followed the instructions provided by the test booklet, telling
hi m where to begin and which questions to work on and to show his
work. The test booklet contains precise directions as to what to
say and what to do. At the end of a page of problens, she said
she went into the glassed in room and folded the pages in the
bookl et to show the next problens and told himto try those. She
testified that she went in to the room to do this about three
times. Under cross exam nation, she revised the nunber of tines
she went in to four or five tines. She indicated that she
nmonitored himthe entire tine and that if he had used a cal cul at or
she woul d have seen it. (Testinony of C M)
39. At the hearing, Atestified that he took the test in

C.M’s classroom There was a small roomthere with a glass wall,

but he was not placed in it. He was seated at a table near the
front. The table was not round, but like a sem-circle. He
stated “the mddle was m ssing”. She gave him the booklet, told

him to show his work and to cone and get her when he finished.
She was not present the entire tinme he took the test. No aide or

anyone else was present. She then left and went in to the
12



adj acent classroom through a flexible wall or “air door”. He
testified that on the first problens, which were easy, he did not
use the calculator. Wen he got to harder problens, he took out
the calculator and used it, thinking nothing about it, since it
was permssible to use it in his other classes. He went into the
other room and gave her the test when he finished. (Testinony of
A)

40. In the tape recording of the neeting held on January

29,

2001, and offered for inpeachnent purposes, C M described her
usual routine with her math students of taking theminto the snmall

room behind the glass wall and letting themdo the test in there.

She stated “lI don't specifically renmenber him (A), but that’s
usually what | do”. She also indicated that her aide is usually
on the other side of the glass wall. (Tape recording, identified

by the hearing officer as Respondent’s exhibit #73)

41. The MET teamreport found that A was not eligible for
speci al education services in the area of specific |earning
disability. Four people signed agreeing with this finding. Five
peopl e signed disagreeing with the finding. Psychologist B.L. did
not sign the report. (Exhibit 27)

CONCLUSI ONS OF LAW
1. The hearing officer has jurisdiction to hear this matter
pursuant to 20 U.S.C 8§ 1415(b)(6) and 81415(f)(1).
2. Amlti-disciplinary teammy determne that a child has a

specific learning disability if (1) the child does not achieve
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commensurate with his or her age and ability in one or nore areas
[including mathematics] and (2) the team finds that a child has a
severe discrepancy between achievenent and intellectual ability in
one or nore areas. 34 CFR 8300.541

3. AR S 815-766 requires a district to review current
evaluations including types of tests and the results of those
tests prior to placing a student in a special education program

4. The District’s Quidelines for determning whether there is
a significant di screpancy between a child's ability and
achi evenent are based on The Arizona Departnment of Education’'s:
Wor ki ng Paper (1990) Arizona Quidelines for the ldentification of
St udent s with
Specific Learning Disabilities. Phoenix, AZ: Arizona Departnent of
Educat i on.

5. Deviations fromuse of the Quidelines in determning

di screpancy/eligibility are not violative of any state or federal
law or regulations. The guidelines thenselves provide that any
deviations sinply nmust be clearly docunented with supporting data.
In the case of Dr. C N’'s evaluation in April, 2000, the basis for
t he deviation was docunented by supporting data and the reasoning
clearly expl ai ned.

6. That portion of the psycho-educational evaluation of A
conducted by the school psychologist in February 2000 and the
eval uation by the independent evaluator on 4/16/00 and 4/26/00 are
both found by this hearing officer to be valid. Both used
standardi zed tests and were well docunented as to the results

reached. The reasons given by the District for not considering or
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accepting Dr. C. N’'s evaluation results are weak. Nonet hel ess,
choosing not to use the higher verbal [1.Q score for A because
that was not within the District’s guidelines or general practice
i s under st andabl e.

7. The failure to consider A's claimthat he had used a
calculator on the math portion of the WAT, thus invalidating that
portion of the test, however, is not supportable. The testinmony
of CM and of A as to where the test was admnistered and how it
was admnistered are contradictory. CM’s testinony that she
entered the glassed in roomfour or five tines, took the test and
fol ded the pages back to the next set of problens and spoke to
him giving himspecific instructions fromthe test booklet, is in
sharp disagreement with her statenment on the tape recording that
she did not specifically renmenber A A's testinony is the nore
credi ble of the two.

8. Those persons on the MET teamresponsi ble for considering
A's eligibility sinply did not believe him Gven the nere
suggestion that those test results were invalid, the district
should have taken steps to retest him under proper nonitoring
conditions. Rather than do so, the efforts nmade were to discredit
his statenent that he used a calculator. It was left to the
nmot her to have himretested on the math subtest by the independent
eval uat or.

9. As test results on the Wodcock-Johnson clearly showed a
severe discrepancy between ability and achievenent and thus a
specific learning disability in the area of nmathematics. The

District’s guidelines were followed in determ ning the discrepancy
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and the Wodcock-Johnson was a standardized test listed on the
gui del i nes.

10. The District, nonethel ess, questioned the validity of the
results of the Wodcock-Johnson subtest. They questioned A s |ack
of performance and work in class prior to taking the second test.
They questioned his notivation in doing well on the test. They
also indicated the correlation between the Wodcock-Johnson and
the WSC Il was |ess than between the WSC Il and the WAT.

11. dven the single issue before this hearing officer, the
guestion becane, which psycho-educational evaluation should be
used, the District’s or the independent eval uat or’ s, in
determ ning whether A was eligible for special education services
with a specific learning disability in the area of mathematics?

DECI SI ON AND ORDER

It is the decision of this hearing officer that the results
of the WAT subtest given to A are invalid.

The test adm ni stered by the independent evaluator, Dr. C N
is valid and reliable and shall be used by the District in
determning that Ais a student wth a specific |earning
disability in the area of nathemati cs.

| T 1S ORDERED that student Ais eligible for special
education services wth a specific learning disability in
mat hemat i cs.

| T 1S FURTHER ORDERED that the multi-disciplinary teamfor
the District shall neet and develop an IEP for A in accordance

with this decision.
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APPEAL PROCESS
The decision of the Hearing Oficer nmay be appealed by filing
an appeal with the Division of Special Education, Arizona
Department of Education, which shall conduct an inpartial review
of the hearing.

a. Such an appeal shall be accepted only if it is
initiated within 35 days after the decision of the hearing officer
has been received by the Parties. An extension of tinme for filing
t he appeal may be granted by the Division of Special Education for
cause. Appeals nust be forwarded to the Division of Special
Education, Arizona Departnent of Education, 1535 W Jefferson,
Phoeni x, Arizona 85007.

Dated this 7'" day of May, 2001.

El i zabet h B. Harnon
Hearing O ficer

Copy of the foregoing
mai l ed by Certified nmail
this 8th day of My,
2001, to:

Robert D. Haws, Esq.

Jenni ngs, Strouss & Salnon, P.L.C
One Renai ssance Square

Two N Central Ave., Suite 1600
Phoeni x, AZ 85004- 2393

Lucy M Keough, Esq.
7000 N. 16'" St., Ste. 120-301
Phoeni x, AZ 85020

Oiginal of the foregoing
Mail ed by Certified mail this
8'" day of May, 2001, to:

Theresa A Schanbach

D spute Resol ution Coordi nat or
Arizona Departnment of Education
Exceptional Student Services

1535 W Jefferson, Phoenix, AZ 85007
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